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COMMUNICATION. 


Baltimore, 
30th  April,  1853. 
Hon.  Elias  Ware,  Jr., 

Speaker  House  of  Delegates, 

Sir, — A  friend  has  placed  in  my  hands  a  copy  of  a  report  made 
to  the  Senate  on  the  39th  instant  by  Mr.  Williams  from  a  Joint 
Committee  of  the  two  Houses  of  the  General  Assembly,  to  which 
was  referred  ^'the  communication  of  James  S.  Owens,  the  Trea- 
surer of  the  State,  relative  to  the  salary  of  Philip  F.  Thomas,  late 
Comptroller."  Not  having  seen  the  communication  made  by  the 
Treasurer,  I  am,  of  course,  uninformed  of  its  contents  ;  but  if  the 
^'material  facts,"  as  set  forth  in  the  report,  are  based  on  the  Trea- 
surer's statement,  then  justice  to  myself  obliges  me  to  say  that 
the  communication  made  by  him  does  not  present  the  whole  of 
the  facts,  nor  does  the  view  now  taken  by  him  as  to  the  period 
of  time  from  which  the  salary  of  the  Comptroller  rightfull}'  com- 
menced, at  all  correspond  with  his  written  opinion  on  that  sub- 
ject some  twelve  months  since. 

I,  therefore,  take  leave,  most  respectfully  to  state  what  I  know 
to  be,  substantially,  the  "material  facts"  of  the  case.  On  the 
fifth  day  of  November,  1851, 1  was  elected  by  the  people  of  Mary- 
land to  the  office  of  Comptroller  of  the  Treasury  Department, 
The  return  of  the  election  in  Calvert  county  not  having  reached 
the  State  Department  in- due  time,  the  Governor  was  compelled 
to  delay  the  delivery  of  my  commission  until  the  eighth  day  of 
December  succeeding  the  election.  On  the  day  after  the  com- 
mission reached  here,  I  repaired  to  the  seat  of  Government  and 
quahfied  in  the  Executive  Chamber  by  taking  the  oath  prescribed 
by  the  Constitution  to  be  administered  to  every  person  "elected 
or  appointed  to  any  office  of  profit  or  trust."  From  the  moment 
•when  the  result  of  the  election  became  known  to  me,  I  discon- 
tinued the  practice  of  my  profession,  and  engaged  in  the  pre(>ar- 
ation  of  a  variety  of  things  necessary  to  the  organization  of  the 
Comptroller's  Office.  Forms  for  the  evidences  of  the  public  debt 
adapted  to  the  new  system,  and  for  transfers  thereof,  together 
with  the  proper  rules  and  regulations  to  govern  the  same,  were, 
afcer  correspondence  with  the  Treasury  Department  at  Washing- 
ton, and  in  several  of  the  States,  framed  by  me.  The  copper- 
plates necessary  for  printing  these  forms  were  ordered  to  be  prepar- 
ed and  were  made  in  Philadelphia,  and  a  sufficient  number  of  blanks 


were  printed  and  delivered  to  me  for  the  use  of  the  Treasury, 
The  forms,  also,  for  the  receivings  and  disbursing  warrants  were 
prepared  and  printed  under  my  direction  in  sufficient  numbers  to 
meet  the  supposed  demands  of  the  Treasury,  and,  in  fine,  every 
thini"-  in  my  power  was  done  for  the  prompt  organization  of  the 
Comptroller's  Office  at  the  earliest  possible  moment.  On  the 
sixth  of  January,  1852,  I  repaired  to  Annapolis,  took  permanent 
lodgings  at  the  Hotel,  and  t':ere  continued  awaiting  the  enact- 
ment of  the  law  fixing  the  bond  to  be  executed  by  the  Comptrol- 
ler, employing  myself,  in  the  mean  time,  as  far  as  it  was  possible, 
in  determining  upon  the  manner  of  keeping  the  public  accounts 
and  in  directing  the  making  of  the  various  books  to  be  used  in  the 
new  office. 

These  were  duties  which  the  Constitution  expressly  devolved 
upon  the  Comptroller.  The  instant  the  law  passed  fixing  the  of- 
ficial bond  to  be  executed  by  the  Comptroller,  its  provisions  were 
complied  with  by  me,  and  on  the  twenty-fourth  of  February  the 
new  system  was  put  into  operation.  Thus,  from  the  date  of  my 
election  to  the  twenty-fourth  of  February  my  profession  was 
wholly  abandoned  and  my  time  devoted,  as  far  as  it  could  be,  to 
the  public  interests  committed  to  ray  charge,  to  say  nothing  of 
the  actual  expense  of  living  at  Annapolis  from  the  commencement 
of  the  Legislative  session  ;  and  certainly,  under  such  circum- 
stances, it  never  occurred  to  me,  apart  from  the  guarantee  of  the 
Constitution  itself,  that  any  fair  man  would  question  my  right  to 
the  salary  of  the  office.  So  much  for  this  branch  of  the  case. 
Now  for  that  part  of  the  report  which  states  that  "The  Treasurer 
is  of  opinion  that  the  former  (the  Comptroller)  is  only  entitled  to 
his  salary  at  the  above  rate,  from  the  day  he  took  the  oath  of  of- 
fice, and  actually  entered  on  the  discharge  of  his  official  duties  to 
the  day  of  his  resignation."  In  the  progress  of  Treasury  busi- 
ness, matters  of  some  embarrassment  growing  out  of  the  new 
Constitution,  were  frequently  arising,  and  were  discussed  between 
the  Treasurer  and  myself;  and  among  them  probably  not  the  least 
important  was  the  question  now  at  issue  as  to  the  period  of  time 
from  which  the  salaries  of  the  Judges,  Comptroller  and  other 
elective  officers,  were  to  be  paid.  It  was  stated  by  him,  and  ad- 
mitted by  me,  that,  under  the  old  system,  it  had  been  the  practice 
to  pay  a  salaried  officer  from  the  date  of  his  commission,  without 
regard  to  the  period  of  his  qualification.  The  Treasurer,  there- 
fore, as  I  understood  him,  held  that  the  salaries  ought  to  be  paid 
from  the  date  of  the  commission.  From  the  same  premises,  I 
concluded  that  the  day  of  election  was  the  period  from  which 
these  salaries  commenced — for  under  the  old  Constitution  the 
commission  was  the  appointment,  while  under  the  new  the  elec- 
tion was  the  appointment  and  the  commission  but  the  certificate 
of  that  fact.  These  opinions  will  be  found  endorsed  on  disburs- 
ing warrant,  No.  160,  now  in  the  Treasurer's  possession,  signed 


by  each  of  us,  and  issued,  I  think,  sometime  in  May, '1852. 
The  warrant  was  for  the  payment  of  my  salary,  estimated  from 
the  day  of  election,  and,  as  orinjinally  drawn,  specified  tlie  dates 
from  and  to  which  it  was  payable.  At  the  instance  of  the  I  rea- 
surer,  that  warrant  was  destroyed,  and  No.  160,  above  referred 
to,  was  issued  in  the  form  suggested  by  himself,  as  most  agree- 
able to  him.  As  a  further  evidence  that  he  did  not  entertain  the 
opinion  that  salaries  were  payable  only  from  the  time  when  the 
officer  "actually  entered  on  the  discharge  of  his  official  duties," 
it  is  proper  to  state  that  a  warrant  was  issued  sometime  in  July 
for  the  payment  of  his  own  salary,  estimating  it  from  the  eigh- 
teenth day  of  February,  whereas  he  "actually  entered  on  the 
discharge  of  his  official  duties,"  on  the  twenty-lourth  of  that 
mortth.  No  objection  was  made  to  this  warrant,  and  1  have  yet 
to  learn  that  he  declined  its  payment. 

The  Judges  of  the  Circuit  Courts,  elected  in  1851,  and  who 
had  not  before  been  upon  the  bench,  all  claimed  that  they  were 
entitled  to  be  paid  from  the  day  of  election.  Warrants,  corres- 
ponding with  No.  160,  were,  at  diffi^rent  periods  of  th<^  year,  is- 
sued for  the  payment  of  their  salaries,  estimated  from  the  day  of 
election.  These  warrants  were  paid  by  the  Treasurer  without 
objection,  and  never  was  I  informed  oi  a  change  in  his  views  un- 
til a  warrant,  drawn  for  the  payment  of  my  salary  in  the  form 
which  he  himself  originally  suggested,  was,  on  the  fifteenth  of 
April,  refused  by  him.  The  reason  assigned  for  his  refusal  to  pay, 
as  I  was  informed  by  Mr.  Duvall  by  whom  it  was  presented,  was, 
that  the  sum  appropriated  for  the  payment  of  the  Comptroller's 
salary  was  not  applicable  to  any  other  than  the  current  year,  but 
at  the  same  time  avowing  his  willingness  to  pay  from  the  first  of 
January.  Finding  that  I  should  probably  be  forced  to  apply  to 
the  courts  for  the  purpose  of  asseriing  my  just  rights,  and  design- 
ing to  test  the  question  which  had  been  mooted  as  to  the  neces- 
sity of  a  legislative  appropriation  to  authorise  the  payment  of  a 
salary  fixed  by  the  Constitution,  as  well  as  the  question  which  re- 
ferred to  the  period  from  which  the  payment  was  to  commence. 
I  caused  another  warrant  to  issue,  modified  by  a  reference  to  the 
Constitution  as  the  authority  for  its  payment.  This  latter  war- 
rant, (the  former  having  been  cancelled,)  was  presented  and  re- 
fused, the  Treasurer  declining  to  assign  a  reason  therefor.  Un- 
der the  above  state  of  facts,  1  applied  for  the  mandamus  which 
has  led  to  the  Treasurer's  communication  to  the  two  Houses  of 
the  Legislature.  I  should  not  have  addressed  you  on  this  sub- 
ject did  I  not  deem  it  due  to  myself,  the  Legislature  and  the  pub- 
lic, that  the  whole  history  of  the  matter  at  issue  should  be  under- 


stood,  and  my  own  conduct  and  motives  properly  appreciated, 
more  especially  as  attempts  have  been  made  to  prejudice  the  case 
by  the  unfounded  assertion  that  it  might  involve  the  State  in  the 
expenditure  of  two  hundred  thousand  dollars,  while  in  truth  the 
whole  sum  in  controversy,  including  the  salaries  of  the  Judges, 
does  not  exceed,  nor  even  equal  two  thousand  dollars.  I  beg 
that  you  will  submit  this  communication  to  the  House  of  Dele- 
gates. 

I  am,  with  great  respect. 

Your  ob't  servant, 

PHIUP  F.  THOMAS, 
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